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DEEDS. 


THE construction of deeds next claims our attention. 

In construing deeds, the first thing we are to look for is the inten- 
tion of the parties. Thisis to be gathered from the instrument itself, 
and if reconcilable with the rules of law, is to govern.* If theintent 
be clearly expressed by the terms of the instrument, no extraneous 
facts or circumstances are admissible to explain it.t This intent is to 
be gathered from the whole language used, though there may bea 
want of accuracy, or even a repugnance, between different clauses.f 
If the intent cannot be clearly gathered from the instrument itself, the 
court will take into consideration the circumstances attending the 
transaction, and the particular situation of the parties, the state of the 
country, and the things granted at the time.§ They will endeavor 
to avoid what is unequal, unreasonable, and improbable, if this can 
be done consistently with the words of the contract;|| so that ifa par- 
ticular construction would lead to such a result as no prudent man 
could have contemplated, and an opposite interpretation may be 
adopted without doing violence to the terms of the contract, the latter 
will be preferred.q It has even been held in a recent case, that, 
although the deed recites that the grantor has granted, bargained. and 
sold a tract of land, the title will not pass, if, from the whole instru- 
ment, and a coftemporaneous agreement executed by the parties, it 
is evident that a title bond was intended by the parties, and not a con- 
veyance of the land in presenti.** 

To carry the intent of the parties into effect, the court will con- 
strue the instrument as freely as the rules of law will permit. Thus, 





* Bryan v. Bradley, 16 Conn. 474. 
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} Jameson v. Bal, 7 Shep. 425. 
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in a case where a husband had made a deed of land to a third per- 
son for the use of his wife, which in strictness was void, it was held 
to be a deed in trust, and so supported.* So, if a grant be made to 
one, or his heirs, the word or will be construed and, if necessary to 
carry into effect the intent of the parties.t Under the same circum- 
stances and for the same reason, and will be construed or, as where 
a man covenanted with his lessee to make him and his assigns a lease 
for another term, the lessee having died, the lessor was held to have 
meant or his assigns. So, we find it laid down in the old books, that 
by the grant of a remainder, a reversion may follow and e converso. 
So, too, if the intent be apparent, if part of the description in a deed 
prove inconsistent on being applied to the premises, it does not vitiate 
the deed, but may be rejected.§ Iftupon the face of the instrument 
there appears a particular intent and a general intent, at variance 
with each other, the particular intent must govern.|| But where the 
intent cannot be discovered, the deed is void. 

Bad grammar will not destroy a deed, and evident omissions and 
mistakes will be supplied. It has even been held that where the 
grammatical sense is plain, it will not be adhered to, if a contrary 
intent 1s apparent. 

But in grving this liberal construction to a deed in order to carry out 
the intent of the parties, there is one rule to which courts are always 
bound. Where the operative words are such as to be capable of only 
one meaning, and contain in themselves a full, perfect and unambigu- 
ous description of a character to resort to and act upon, the intent of 
the grantor collected from the other parts of the deed, is inadmissible. 
But a limitation open to two constructions can only be construed with 
reference to other parts, and the meaning collected from the whole 
instrument. ee pansies ath commonly prevail in the absence 
of any proof of practical intent, but not where that is clear and ex- 
press. And when the meaning is clear and the words will admit of 
an interpretation conformable to it, the court is not bound to adopt 
the technical sense in opposition to the actual meaning of the party.** 

Hitherto we have spoken of the intent of the parties to be de- 
rived from the instrument itself. We now come to the difficult ques- 
tion of the admission of parol evidence to prove the intent. We 
do not purpose to go fully into this subject. To do so would require 
a treatise. We shall merely give the general rule upon this point 
and notice a few exceptions. 

‘Fhe general rule is, that parol evidence will not be admitted to 
contradict, vary, or add to a written instrument, but may be admitted 
to support or to explain it with respect to collateral matters.tt 

But to this rule the exceptions are numerous. Parol evidence is 
always admissible to establish fraud,f{ on the ground that if there was 








* Chamberlain v. Crane, 1 N. H. 64. t Plowd. 298. 
t+ White v. Crawford, 10 Mass. 183; 16 East. 67. § Hull v. Foster, 7 Vern. 100. 
|| Davies v. Prentice, 16 Pick. 435. % Jackson v. Tapping, 1 Wend.388. 


** Goodlitile dem. Howell v. Gibbs, 4 B. & Cr. 709. 
+t Rez y. Inhab.of London, 8 T. R. 379. tt 2 Wils. 347. 























THE NEW-YORK LEGAL OBSERVER. 208 


Construction. 








fraud, the deed never had any being at all, and therefore the rule 
that a deed can only be defeated by a deed, does not apply. So 
parol evidence is admissible to show the nature of the transaction 
and the objects and purposes of the parties.* Proof of false rep- 
resentations made as inducements to enter into a contract, is admis- 
sible.t So too, to show that the actual consideration of a deed 
is greater or less than the amount expressed therein,} and that it has 
not been paid, although stated in the instrument to have been paid.§ 
If the failure of consideration expressed on the face of the instru- 
ment is shown, a different consideration may be proved.|| Or where 
a deed states no consideration, it may be shown what it was. Or 
where to a certain consideration there is added “ and for other con- 
siderations,” it can be shown what the other considerations were. 
So where a deed sets forth in consideration of natural love and affec- 
tion and one dollar, it may be shown by parol what other valuable 
considerations passed. Conversations at the time of making a con- 
tract are admissible to show the sense they attached to a particular 
term. 

As a general rule, parol evidence is admissible to explain a latent 
ambiguity.** It has even been held that it is admissible to raise a 
latent ambiguity and then explain it;tt but it can never be ad- 
mitted to explain a patent ambiguity.t{ 

Thus far as to the admission of parol evidence. 

A second rule as to the construction of deeds is, that it must be 
upon the entire instrument, and not upon parts of it. Every ~ 
must take effect, and no word be lost. Where both parts of a deed 
may well stand together consistently with the rules of law, they shall 
be construed to have that effect, rather than be held repugnant. 
Contradictory descriptions do not frustrate a deed if one is sufficient, 
but if they can be reconciled, all shall stand.§§ Indeed so anxious 
are the courts to give vitality to a deed, that if possible some = 
tion will always be given to it, and in consequence it has been deter- 
mined, that where a deed could not take effect as a bargain and sale, 
it should operate as a covenant to stand seized. And a deed intended 
to operate as a bargain and sale, but void as such, was held to operate 
by way of confirmation.|||| 

In construing the instrument, the language used by one party to 
the contract is to receive such a construction as he at the time sup- 
posed the other party would give to it, or such a construction as the 
other party was fairly justified in giving to it. J 

If two deeds be executed between the same parties at the same 
time, and respecting the same subject matter, they will be construed 





* Farm. & Man. Bank v. Winfield, 24 Wend. 419. + Sanford v. Handy, 23 Wend. 260. 
t Strawbridge v. Cartledge, 7 Watts & Serg. 394. § Shepherd v. Little, 14 Johns. 210. 


|| Dorsey v. Hagard, 5 Mis. 420. I Gray v. Harper, 1 Story, 574. 
** Patrick y. Grant, 2 Shep. 233; 1 B. & Ald. 47. tt 1 B. & Ald. 247. 
tt Webster v. Atkinson, 4 N. Hamp. 21. §§ Shepherd v. Simpson, 1 Dev. 237. 


Ill] Cro. Jac. 127. IT Gumnion v. Bancroft, 11 Vern. 490. 
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together as forming but one instrument.* So an endorsement is con- 
sieved part of the deed, when it is affirmatively shown to have been 
upon it at the time it was executed.t Or the deed may refer to any 
collateral authenticated writing, and the terms of such writing will 
be considered as incorporated with the deed.{ 

The third rule upon this subject is that the grant is to be taken 
most strongly against the grantor.§ Exceptions in a deed are always 
to be taken most favorably for the grantee, and if they be not set 
down and described with certainty, the grantee shall have the bene- 
fit of the defect.|| So where two descriptions of land are conveyed, 
one by name, and the other by metes and bounds or courses and 
distances, the grant will operate to pass the land according to that 
description which is most beneficial to the grantee.{ So where a 
deed will enure several ways, the grantee may elect which way to 
take it.** Slight evidence of the intent of a grantor to part with the 
whole term in a chattel, will prevent a reverter.tt 

These are harsh rules, and of uncertain application, and are not 
to be resorted to unless other rules of exposition fail. Both the rea- 
sons for them, and the uncertainty attending their application, are 
obvious. Itis naturally supposed that self-interest will make the 
grantor sufficiently alive to the meaning of the language he uses to 
oo a construction unfavorable to himself. In a deed poll the 

anguage is exclusively that of the grantor, and the rules above given 
apply therefore with greater strictness to deeds poll, than to inden- 
tures. The uncertainty attending their application arises from the 
fact, that from ignorance or carelessness, grantors do frequently use 
language inaccurate and too comprehensive, and the spirit of the law 
will not permit advantage to be taken of such error, if it can be 
avoided. Before enforcing these harsh rules therefore, courts of law 
will first resort to all the other rules of construction—construction even 
will be sooner allowed to determine the meaning of an instrument.{i 

The fourth rule is, that if the words will bear two constructions, 
one agreeable to law, and the other against it, that is to be preferred 
which is agreeable to law. And though a certain construction be 
contrary to law, yet if the language is equivocal, and the instrument 
very old, and long custom has construed it in one way, the court will 
construe it in the same way.§§ But no estate can impliedly arise 
from the terms of a deed.|||| - 

The fifth rule is, that if two clauses of a deed stand in irreconcila- 
ble contradiction to each other, the first clause shall prevail, and the 
latter be regarded as inoperative. q Subsequent words may be per- 
mitted to explain prior expressions, but not to control them. And the 
law will construe that part of a deed to precede which ought to take 





* King v. King, 7 Mass. 496. t Emersen v. Murray, 4 N. Hamp. 171. 

t 1 Hen. BI. 254. § Cocheco Co. v. Whittier, 10 N. Hamp. 305. 
\| Jackson v. Gardner, 8 Johns. 394. V Hall v. Gittings, 2 Har. & J. 112. 

** Jackson v. Hudson, 3 Johns. 375. tt Powell v. Brown, 1 Bailey 100. 

tt Ewing v. Bonnett, 11 Pet. 41. §§ 16 Johns. 14. 


Il! 12 Mod. 38. V9 Cartwright v. Arnatt, 2 B. & P. 43. 
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recedence, in whatever part of the instrument it may be found.* 
Thus if a person were to make a lease reserving rent, habendum for 
twenty years, the lease will be held good, though the reservation of 
rent precedes the habendum.t 

As to the relative importance of metes and bounds, courses and 
distances and boundaries, in the description of a deed, the rule is 
that where land is conveyed by visible metes and bounds and by 
corresponding courses and distances, and a further description is 
added bounding the land by the adjoining proprietor’s, the additional 
description being of less certainty than the preceding one, is contro- 
verted by it. So where a deed describes land by its admeasure- 
ment, and at the same time by known and visible monuments, these 
latter shall govern.§ Even when the monument doe: not exist at the 
time, and the parties afterwards fairly erect such a monument with 
the intent to conform to the deed.|| So where land conveyed is de- 
scribed as running a certain distance by measurement to an ascer- 
tained line, though without a visible boundary, such line is of itself 
a monument which will control the admeasurement and fix the extent 
of the land conveyed.q But exceptions are to be made to this rule 
where the reason of the rule or principle fails.** 

Where land is described as bounded on a road, but the deed sets 
forth metes and bounds which plainly exclude the road, no part of 
the road passes.tt If it be evident from the calls of a deed that 
distance is the material and controlling object, course must. yield to 
distance.{{ Where in a deed lines are run a part of the way by 
fixed monuments, those lines are to be continued on in the same di- 
rection, unless there is something in the deed to show a different 
intent. Where land is conveyed by boundaries, courses and dis- 
tances, and by reference to a map of partition there is no implied 
covenant that the number of acres shall correspond with the number 
stated, the grantee has all the land within the boundaries.§§ So if 
it be sold by metes and bounds the purchaser so takes it, be the quan- 
tity more or less; and if the tract contains less than it is sold for, he 
is without remedy unless he can prove fraudulent misrepresentations 
on the part of the vendor.|||| 

The question often arises in the construction of a deed whether 
certain words are words of description merely, or whether they 
amount toa covenant. Thus if land be conveyed as bounded upon 
a way upon one side, this is not merely a description but an implied 
covenant, that there is such a way, and this too has even been held 
whether the land be above or below high water mark.qq But if 
there be a way in fact existing the parties shall be supposed to have 
reference to such existing way as a boundary as far as it extends, 





* Doe v. Porter, 3 Pike 18. +10 Rep. 28 a. t Benedict v. Taylor, 11 Conn. 332. 
§ Smith v. Dodge, 2 N. Hamp. 303. || Blaney v. Rice, 20 Pick. 62. 

V Flagg v. Thurston, 13 Pick. 145. *#* Davis v. Rainsford, 17 Mass. 207. 
tt Tyler vy. Hammond, 11 Pick. 193. tt Blight v. Atwell, 4J. J. Marsh. 279. 
§§ Large v. Penn, 6 S. & R. 488. Il] Campbell v. Clark, 6 Mis. 219. 


19 Parker v. Smith, 17 Mass. 413. 
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and not to have contemplated a way co-extensive with the land.* 
But if the effect of construing the words used amount to an implied 
covenant, be to enlarge the estate granted in the premises, the lan- 
guage must be very strong and marked, or it will not have that effect.t 
Thus in a deed of conveyance a part of the land conveyed was de- 
scribed “as lying west and adjacent to the tract of land first above 
mentioned,” but as the construction contended fer would have en- 
larged the premises, it was held, that these words were merely words 
of description, and not amounting to a covenant, that the land did 
lie west and adjacent to the land first mentioned.{ But no rules of 
location of land described in a deed can be laid down, which are not 
subject to an infinite variety of exceptions, arising out of matters of 
evidence. 

With reference to the comparative effect of the premises and of 
the habendum, the rule is, that if the premises of a deed are complete 
and perfect, and the habendum is repugnant thereto, the habendum is 
void.§ But this rule is applicable to deeds only.|| 

In general the habendum refers to the premises, and declares the 
estate which the grantee shall hold in them. It may sometimes en- 
large or diminish the grant, when it is so worded as to show a clear 
intention to do so. But it cannot operate as a grant; the premises 
are the operative part of the deed, and govern the habendum.** 
Thus, in the premises of a deed a slave was given im presente; the 
habendum was in futuro; the property in the slave was held to pass 
in presentt.tt But where the premises from the terms of the convey- 
ance are ambiguous, the habendum if consistent with one interpreta- 
tion, will explain and control them.{{ 

When land described in a deed is bounded by the sea shore, it is a 
question whether the land extends to high or low water mark. By 
the common law, all the shore between high and low water marks 
belongs to the sovereign. This is the law of England, and the Mid- 
dle and Southern States generally have adopted the same rule. But 
in Massachusetts and New-England generally, the rule is different. 
There, from the disposition of the early settlers to dispute every royal 
prerogative, it was early enacted by a colony ordinance, (1641,) that 
the shore between high and low water marks belongs to the riparian 
proprietor, provided that he do not hold more than one hundred rods 
below high water mark, and saving the rights of others to convenient 
ways. ‘This ordinance has since been ratified by long custom, and 
acknowledged by the courts. Thus a deed of land bounded on the 
shore will convey the flats.§§ The flats too, will pass by the con- 
veyance of a wharf with its appurtenances.|||]| But the rule does 
not extend to the grant of a piece of land entirely covered at high 





* Parker v. Smith, 17 Mass. 413. t Cartin v. Healey, 20 Pick. 514. 

t Ferguson v. Dent, 8 Miss. 667. § Porter v. Ingram, Harper 492. 

\| Pitts v. Mangum, 2 Bailey 588. I Summer v. Williams, 8 Mass. 162. 
** Goodlittle v. Gibbs, 5 B. & C. 709. tt Porter v. Ingram, Harper, 492. 
tt Jackson v. Ireland, 3 Wend. 99. §§ Storer v. Freeman, 6 Mass. 435. 


Ill] Deane v. Broad St. Ass. 6 Mass. 332. 




















THE NEW-YORK LEGAL OBSERVER. 207 





Construetion. 





water,* nor where the land is described as bounded on a way, 
which way adjoins the sea shore.t If the land is described as extend- 
mg to the sea shore, this does not include any part of the shore.{ 
hen land conveyed is bounded upon a stream in which the tide 
does not ebb and flow, the proprietor holds to the middle of the 
stream, and this though trees standing by the side of the stream are 
named as the points of beginning and ending.§ The middle of the 
stream is not necessarily equidistant from either bank. It is that 
part of the bed of the stream where if the water were to run out it 
would run last. : 

The above rule does not apply to navigable streams, in which the 
tide ebbs and flows. And in Pennsylvania it has been held that it 
does not apply to the large navigable rivers, in which the tide does 
not ebb and flow.|| 

With regard to lakes and ponds it has been held, that the law of 
boundaries as applied to rivers, does not apply to them. Land 
bounded on a pond extends only to the margin of the pond.q And 
in such case the margin of the pond as it existed at the time of the 
conveyance, is the limit, whether raised above its natural level by a 
dam, or depressed by the deepening of its inlet.** But there must 
be something permanent in the nature of the course which elevates or 
depresses the pond, for if the pond be unusually high from a flood or 
some temporary obstruction below, the purchaser will take to the 
usual margin of the pond.tt 

The rule of boundaries applicable to streams not navigable, is ex- 
tended to ditches, and the grantee bounded on a ditch, takes to the 
middle of the ditch.tt 

Before closing this article we propose to consider some of the legal 
definition which have been attached by the courts to the words most 
commonly in use in deeds. 

The term northerly in a deed of land, where there is no object men- 
tioned to incline the course towards the east or west, is construed to 
mean due north.4§4 The words in a deed between A. and B. are ne- 
cessarily exclusive of the termini.|||] The word quit in a deed is tan- 
tamount to sell or release, and will pass the land.qq The words, and 
all the buildings thereon in a deed have no legal operation.*** Adja- 
cent means in the neighborhood of, and not adjoinig.tit The word 
convey in a deed amounts to a grant and passes the title.tit A deed 
conveying “one half of a tract of land,” and ‘also a tract,” conveys 
the whole of the second tract,§§§ and parol evidence that a moiet 
only was intended is inadmissible. In adeed conveying a lot of land, 





* Lufkin v. Haskill, 3 Pick. 356. + Codman v. Winslow, 10 Mass. 146. 

t Storer v. Freeman, 6 Mass. 439. § Lunt v. Holland, 14 Mass. 151. 

|| Carson v. Blayer, 2 Binn. 475. 1 Bradley v. Rice, 1 Shep. 198. 

** Canal Com’rs v. People, 5 Wend. 423. tt Hathorne v. Stinson, 3 Fairf. 183. 

tt Warner v. Southworth, 6 Conn. 471. §§ Brandt v. Ogden, 1 Johns. 156. 

Ill] Revere v. Leonard, 1 Mass. 91. I Gordon v. Haywood, 2 N. Hamp. 402. 
*** Crosby v. Parker, 4 Mass. 110. ttt Henderson v. Long, Cooke, 128. 


ttt Patterson v. Corneal, 3 A. K. Marsh, 618, §§§ Child v. Wells, 13 Pick. 121. 
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the grantor made the following reservation: “ And the said A. hereby 
reserves to himself the right of passing and repassing with teams in 
the most convenient place across the land conveyed.” Held, that 
the term ‘‘across” did not necessarily confine the right of way toa 
transverse one over the lot, but the reservation was construed as re- 
taining in the grantor the right of passing in the most convenient 
route.* 

The word “appurtenances” in a deed comprehends only things in 
the nature of incidents to the tract conveyed—it never includes other 
land.t 

In another number we propose to treat of the construction of wills. 


W. H. 





COMMON LAW POINTS. 
PATENT—WORDING OF TITLE. 


In the case of Cook v. Pearce, 82. B. 1044, the Court of Queen’s 
Bench decided that the title of a patent must, (though not as minutely 
as the specification) describe the nature of the invention; and that 
the patent is void if the title is so generally worded as to be capable 
of comprising, not only the particular invention, but the improve- 
ments not contemplated in it. As where the patent was taken out 
‘for improvements in carriages,” and the invention was in fact, an 
improvement in getman shutters, which were used only in some 
kinds of carriages. This case has recently been reviewed in the 
Court of Exchequer Chamber, and the judgment of the Queen’s 
Bench reversed. Where, say the court above, the title of the patent 
is not inconsistent with the specification and no fraud is practised, it 
is not a fatal objection that the title is so general as to be capable of 
comprising a different invention from that for which the patent is 
claimed ; the title “ for improvements in carriages” might be taken 
to mean improvements in some kinds of carriages, and did not ne- 
cessarily imply any untrue assertion, though in fact, the improve- 
ments were not applicable to all carriages; and the patent in this 
case was therefore valid. The authority relied on in the Exchequer 
Chamber was Neilson v. Harford, 8 M. & W. 806, 826. 





* Browne v. Meady, 1 Fairf. 391. +t Helme v. Gray, 2 Murph. 341. 
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N. D. Supreme Conrt. 
In Equiry. 
LEMUEL ARNOLD AND OTHERS Vv. GILBERT AND OTHERS. 


[May Term, 1849.] 


The general object and scope of a will are to be considered in giving it a construction; and 
any incongruity between the different parts of a will must be reconciled, if it can be done 
without doing violence to any expressions-of the will. 

If asale of the whole realty for the purpose of fully and fairly executing the trust is necessary ; 
the particular time at or manner in which this is directed by the will to be done, is unimpor- 
tant; a reasonable time in such cases is intended, and courts of equity will see that the rights 
and interests of beneficiaries are not prejudiced by unreasonable delay. 

Where executors and trustees under a will have implied permission to allow one third of the 
real estate to remain unsold, during the life of the widow, with the right to lease and insure 
property, and to exchange lands, &c., this does not invalidate or prejudice their right and 
duty to dispose of and convert into money, all the testator’s real estate, which by the provi- 
sions of the will they must necessarily do, in order to comply with the direction for payment 
of legacies. 

Beneficiaries under a will, take the gift in the character which the testator chooses to impart to it. 

Money, given by will to be laid out in land, vests as land. . 

Land, devised to be sold and the proceeds paid over, passes and vests as personalty. 

Whatever in a will is directed to be done, is in equity considered as done. 

An obligation to sell, express or implied, if imperative, though the time and manner of sale 
may be discretionary with the executors, will be considered as made, so far as the benefici- 
aries are concerned. 

A — power in trust, imposes a duty upen the trustee, which equity will compel him to 
perform. 

Trusts created for the benefit of creditors and legatees, and not made to depend upon the hap- 
pening of any event which might carry them beyond two lives in being at the testator’s 
death are not within the statute, and are valid. 


THE questions upon which the opinion of the court were sought suf- 
ficiently appear in the opinion. 


Edward Sandford, for complainant. 
E. H. Owen, for assignees of D. Gilbert. 


George Wood, Charles O’Conor, and Dill and Davison, for other 
parties. 


McCown, J., delivered the opinion of the court :—The first ques- 
tion which we are to consider in this case is, whether by the will 
of the late William W. Gilbert, his real estate, as devised, is equi- 
tably converted into personalty to all intents; or in other words, 
whether the beneficiaries under it take the estate as real or as per- 
sonal property ? es 

After giving to his wife, (among other things,) one third of the rents, 
issues, and profits of his real estate for life, to be paid to her so long 
as his real estate should remain unsold, (and when sold her thirds to 
be paid according to directions subsequently given concerning it,) 
and the use of his mansion house for a year. All of which are in 
lieu of dower; and giving to five of his sons each a legacy of $5,000. 

VOL. VII. 27 
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payable out of his real and personal estate, as thereinafter directed ; 
and to another son, (Ephraim,) thé interest of $3,000 for life, that 
sum to be raised from his personal and real estate. And to a de- 
ceased son’s widow the interest of $10,000, so long as she should 
remain a widow, to be raised from the sales of his real estate ; the prin- 
cipal afterwards to be equally divided between her three daughters, 
(grand-children of the testator,) and to two such grand-children each 
a legacy of $10,000 in addition; he then, by the 10th section of the 
will, devises all the residue of his estate, both real and personal, to 
the five persons named as executors of the will as joint tenants, m 
trust. 

1st. To take, have, hold, use, and possess, all the real estate, from 
and immediately after his death, excepting the mansion-house, and 
that, also, after his wife’s occupancy of it for a year, and to receive 
the rents and profits thereof. 

2d. From and immediately after his death, to sell any part of the 
real estate which might be necessary to pay debts. 

3d. After his wife’s third of the net amount of all the rents is 
taken out, then to pay out of the residue the interest on the legacies 
to the respective legatees—the interest to commence six months after 
his death: and if not sufficient to pay the interest in full to all, then 
the same to be paid rateably. 

4th. From time to time to proceed and sell any part or all of his 
real estate, either at private sale or at auction, and to convey the 
same, in fee simple, to purchasers. 

5th. Upon every sale at least one third of the purchase money to 
be left on bond and mortgage, if it can be done; that being his wife’s 
right in lieu of dower, so that if she should live until his reat estate 
should all be sold, her interest might be safely placed and made se- 
cure. This is by way of recommendation. 

6th. He directs that the sales of the real estate shall be made with 
a view to invest the sums required, and to pay the legacies with as 
little delay as possible, always having a regard for the interest of the 
whole estate, as well as of the particular legatees, it being his will 
that the pecuniary or other devisees shall be carried into effect and 
consummated from the funds resulting from or arising out of the real 
estate. 

Then by the 15th section of the will is this further trust declared— 
‘That upon a sale and final distribution of the estate, there shall be 
an estimate, an account taken of the whole remaining—and the sur- 
plus, including the sum placed at interest for the son, Ephraim, for 
his support during life, as well as the funds for the use of his wife 
during her life, be divided and distributed in the following manner, 
whenever, as soon, and as often as can be done, to the close and setile- 
ment of the whole estate and its concerns; that is to say, one-seventh 
part to each of his sons, Garret, David, Clinton, George, and War- 
ren, and the interest of one-seventh to each of his daughters, Mrs. 
Hunt and Mrs. Fish. The trusts and limitations over the shares of 
Mrs. Hunt and Mrs. Fish, and of the two sons, George and Warren, 
will be afterwards noticed. 
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Now here are several particular purposes for which sales of the 
real estate are authorized and directed by this will: first, the pay- 
ment of debts, if necessary; next, the payment of the legacies to 
the five sons, and the three thousand dollars to be set apart for the 
use of Ephraim, and the ten thousand dollars to be raised and set 
apart for the use of the deceased son’s widow and her children, and 
the additional two thousand dollars to two of such children; and then 
there is the general purpose for which all the residue of the estate, 
beth real and personal, is devised to the executors in trust, and which 
they are expressly directed and required to sell, viz.: the final divi- 
sion of it into shares of sevenths, and the distribution of such shares 
among the children and grand-children of the testator. The particu- 
lar purposes of the will, above mentioned, might only require a 
partial conversion of the realty into personalty ; but when the general 
object and scope of the will is looked at, it is very clearly to be seen 
that sales of the whole real estate are intended for the general pur- 

oses of the will, and that this amounts to a conversion, “‘out and 
out,”’ or to all intents would seem not te admit of a doubt. Kane v. 
Gott, (in Error,) 24 Wend. 641. 

That no time is fixed within which sales are to be made, and that 
it is left to the discretion ef the executors to effect sales, from time to 
time, when, and im the best manner they can, does not alter the case. 
Their duty in regard to effecting sales is as imperative, upon a fair 
construction of this will, as though it had specified a time within which 
sales should be made, and the whole estate divided. Where no 
time is specified in such cases for the performance of the trust, a 
reasonable time will be allowed, and should it be unreasonably de- 
layed, a Court of Equity will interpose and compel performance. 
1 Hor. Supp. 105. 

It is said, however, that one-third of the real estate might remain 
unsold during the life of the widow, because the will would be com- 
plied with in respect to her, and her rights under it, by the executors 
continuing to pay her one-third of the net rents as long as she lived. 
This is true; still their power to sell the whole at any time, (including 
the one-third,) remains unimpaired, and the necessity of doing so for 
the ultimate purpose of the will is not thereby lessened. The pro- 
bability of the whole being sold in her life-time appears to have been 
in the contemplation of the testator, since he directs the interest of 
one-third of the purchase money to be paid to her instead of one-third 
of the rents. Nor does the fact that very ample powers are given to 
the executors, by the will, to lease out lots, (parts of the estate,) for 
terms of years, to insure houses, and rebuild and repair in case of 
loss by fire, and to look after corporation assessments, and to sell, 
purchase, and exchange gores, strips, or pieces of land with other 
owners, interfere in the least with the paramount duty imposed upon 
them of sooner or later effecting sales of the whole property, accord- 
ing to the ultimate design and object of the will, until the property 
<an all be sold, the power to manage it to the best advantage for the 
interest of those concerned, may be exercised, and they are not in- 
consistent. 
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No principle is better established than this, that those who take the 
beneficial ownership of property under a will, take it in the charac- 
ter which the testator has thought proper to impart toit. If he gives 
money to be laid out in land, then it vests as land. If land is devised 
to be sold, and the proceeds is given over; it becomes personalty, and 
vests and passes as such. That the will in question, in all its gifts, 
is governed by this principle, seems to me very clear. Money to be 
produced by the sale of land, and not land itself, is directed to be 
divided from time to time, and at the close and fimal settlement and 
distribution, into shares of sevenths, it 7s money only which the bene 
ficiaries are to take. All the directions of the will, in relation to the 
trust shares of the two daughters and two of the sons, refer to their 
shares as funds or money, to be loaned out at interest or invested in 
stocks. 

This is likewise a case in which the conversion is to be considered 
as having taken place at the death of the testator, when the will went 
into effect. The principle on which the doctrine of conversion rests 
is, that whatever in a will or other instrument is directed or agreed 
to be done, is in equity considered as actually performed, (Craig v. 
Leslie, 3 Wheat. 563; Kane v. Goff, supra, p. 660.) The general 
rule is to date the conversion as taking place on the death of the 
testator, unless there is something special in the power of sale, mak- 
ing its exercise or performance depend on the happening of some 
event or contingency to arise subsequently, or on the discretion of 
the executor or trustee to sell or not. But if the directiom is impera- 
tive, requiring a sale at all events, and leaving it discretionary only 
as to the time and manner of selling, then the sale when made, has 
the effect in respect to the rights of parties in interest, as though 
madeimmediately. Leigh and Dalzell, 48; Casamajor v. Strode, cited 
in note 19 Vesey, 390. In Hutchin v. Mannington, (1 Ves. Jr. 366,) 
Ld. Thurlow expressed himself very strongly on the point, that if 
real estate was devised upon trust, to sell in reasonable time, or with 
all possible diligence, it would not depend upon the caprice of the 
trustee to sell, nor upon his dilatoriness. In some way it could be 
sold immediately, and therefore should be considered as sold from 
the testator’s death. Ld. Eldon admitted the soundness of that 
general proposition in Sitwell v. Bernard, 6 Vesey, 536, and in Gas- 
kell v. Harman, 11 Vesey, 489, see pp. 497 and 507. - 

And in Walker v. Shore, 19 Vesey, 386, where the devise of copy- 
hold estate was to executors in trust “to sell in such manner, and at 
such time as they should think proper;” it was held by Sir W. 
Grant, M. R., that these words, though of large discretion, did not 
make the right of the person who was to have the benefit of the pro- 
ceeds for life dependent on the time at which the sale should actually 
take place. The trustees could not arbitrarily postpone the sale to 
an indefinite period ; some fixed rule was necessary, by which to de- 
termine the rights of parties, and by which to hold the conversion 
to have been made at some given period, just as much as if the trus- 
tees had been directed to sell ‘‘ with all convenient speed.” 
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In Fitzgerald v. Jervoise, 5 Mad. R. 25, it was held that a devise 
to a trustee, to sell the real estate, “‘ with all convenient speed,” after 
the death of a tenant for life, was prima facie a direction for an imme- 
diate sale after such death, and entitled the beneficiary of the fund 
to the rents, which had accrued intermediate to the death of the 
tenant for life, and the time of the actual sale which had been some- 
what delayed by the trustee. 

See also Ashby v. Palmer, 1 Mer. 296, to the same effect, and 
Leigh and Dalzell, 57, for the rules deducible from the adjudged 
cases. ‘This question as to the time when the conversion is effected, 
is perhaps not very important to the case in hand, such questions 

enerally arise between an heir and the personal representatives of 
tees or devisees dying before actual conversion, but such is not 
the controversy at present. 

With regard to the power in this will, by which the conversion is 
produced ; it may be observed that it is ‘a general “are in trust,” 
and its execution or non-execution not depending on the mere volition 
of the trustees, is imperative in its nature, and imposes a duty, the 
performance of which may be compelled in equity, (1 R. 8. 734, sec. 
94, 96.) And further, the execution of the power not being made to 
depend on the happening of any event, which might possibly carry it 
beyond the duration of two lives in being, no objection arises that it 
unduly suspends the alienability or absolute ownership of the pro- 
perty; neither is there any valid objection to it as a trust, on account 
of the purposes for which it is granted, the statute allowing of trus- 
tees to sell for the benefit of creditors and legatees. 

This estate then in the hands of the trustees, being treated as money, 
we are next to inquire whether any thing in the trusts or, limitations 
over of any of the shares or portions into which it is divided, are con- 
trary to law. * 

In considering this branch of the case, it is only necessary to apply 
to it the rules of law as prescribed by the statute, in relation to ex- 
pectant estates in personal property. Trusts may be created of such 
property; future and contingent interests in it may be given, and all 
that the policy of the law requires is, that the absolute ownership shall 
not be suspended by any limitation or condition, annexed to, the gift 
for a longer period than during two lives in being, at the death of the 
testator, if the gift is by will, and in all other respects, that the limi- 
tations of further or contingent interests in this species of property, 
shall be subject to, and not transcend the rules, also prescribed by 
statute in relation to future estates inlands. (1 R. S. 778, sec. 1, 2.) 

A strong argument has been presented on the hearing against the 
late chancellor’s doctrine, in a number of cases decided by him, that 
the 63d section of the statute of uses and trusts, is to be applied by 
analogy to trusts of personal property; we are inclined to think with 
Cowan, J., that a statutory provision which has reference only to trusts 
for the receipt of the rents and profits of lands, ought not to be extended 
by the courts, because of the andlogy to trusts of personal property, 
(24 Wend. 666, 667, for his opinion,) and if necessary to this case, 


‘ 
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we are prepared to say that the 63d section has no application. There 
are only two portions of the estate, in regard to which the limitations 
over, present any serious question of being too remote. The first is 
the one-third of the capital set apart for the widow’s use during her 
life. At her death this third is to be divided, as forming part of the 
residuary estate into equal sevenths—one-seventh goes to Garret abso- 
lutely ; one-seventh to David, in like manner; one-seventh to Clinton, 
in like manner; one-seventh to Elsey Fish for life, or so long as she 
remains single, and at her death or marriage, to her children or next 
of kin, absolutely, as in case of intestacy. All these are clearly valid 
gifts. That te Mrs. Fish will vest an absolute ownership in her per- 
sonal representatives at her death, (if it does not sooner vest by her 
re-marriage in her children,) and her death is but the termination of 
a second life estate in so much of the fund. 

The interest of one other seventh is given to Catharine Hunt, dur- 
ing life, or while she remains single. At her death or re-marriage 
the principal of her share, less five thousand dollars, taken out and 
invested for her daughter, Matilda Vail, during life, with remainder 
to the daughter’s heirs (next of kin,) reverts and become a part of 
the residuary estate, to be divided into six parts between the five sons, 
and the daughter Elsey Fish, she to take her sixth of this seventh in 
the same manner as she takes her original one seventh, the limitation 
being the same. 

The sons, Garret, David, and Clinton, each take their sixth of 
Mrs. Hunt’s seventh, in the same manner as they take their original 
sevenths, that is, absolutely. By the 19th section of the will, how- 
ever, George and Warren’s original seventh and their sixth of Mrs. 
Hunt’s seventh, are placed in trust for investment, and the interest 
only is to be paid to them respectively, during their lives, and the 
remainder to their children; “but in the event of either or both dy- 
ing without children, then living,” their shares fall back into the 
estate, to be again divided equally between the sons, Garret, David, 
and Clinton, and whichever of the two, viz., George and Warren, 
happens to survive the other. And to the survivor the interest is still 
limited for life, and the principal is to be divided after his death in 
the manner directed, with respect to its original seventh part. The 
effect of the 19th section of the will, so far as George and Warren’s 
share of the estate generally are concerned, is to give by way of cross 
remainders a contingent interest for life in each other’s shares; a con- 
tingency depending on the event of either dying without children, 
living at the time of his death, (a possible, if not a probable event,) 
and therefore operating in law, to prevent the vesting of an absolute 
ownership in their respective shares at their deaths. This is so, both 
as to their original sevenths, and as to their sixths of the seventh 
given in the first instance to Mrs. Hunt. The vesting of an absolute 
ownership in the former, however, is not thereby postponed beyond 
two lives, nor is it so postponed in their sixths of Mrs. Hunt’s seventh, 
except in her seventh of the one-third set apart in the first instance to 
the widow’s use. In that one-third there was first a life estate in her, 
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then a remainder for life in one-seventh of the third to Mrs. Hunt, and 
then a remainder over of a sixth of that one-seventh to each of the 
sons, George and Warren, but not so limited as to vest in either of 
them an absolute ownership on the death of Mrs. Hunt. The limita- 
tions in favor of their children as purchasers, or takers in their own 
right or to the children of the survivor, and in case none are living at 
their decease, then to others, are too remote and of no effect in law, 
and hence it is that there is here an intestacy as to two-sixths of one- 
seventh of a third which is equal to a sixty-third part of the whole 
estate. 

The other portion of the estate, about which a similar question is 
made, is the three thousand dollars set apart for the benefit of Ephraim 
during life. 

By the seventh section of the will, this sum, after the death of 
Ephraim, is expressly given ‘to be equally divided between the five 
sons, including Warren and George, their executors, administrators, 
and assigns, share and share alike,’’ words importing absolute vested 
gifts. But by the 15th section, it would seem as if this three thou- 
sand dollars was to be included in the final distribution, and to be 
vided into seven parts, George and Warren each taking a seventh of 
it under the trust, and subject to the limitations declared in the sub- 
sequent 19th section. It is the duty of the court to reconcile this seem- 
ing incongruity and repugnancy, if it can be done without doing vio- 
lence to any of the expressions of the will. In the first place it may 
be observed, that the language of the 7th section is clear and explicit 
in dividing the $3000 avails into five parts, and giving to each son an 
absolute ownership. There is no ambiguity in that part of the will, 
while the 15th section is so framed as to admit of some latitude of 
construction and meaning. It speaks of what shall be done “ upon a 
sale and final distribution of the estate,” and it authorizes distribution 
to be made, “ whenever, as soon, and as often as can be done to the 
close and settlement of the whole estate and its concerns;’’ these 
words show that the testator expected dividends to be made from 
time to time, and in making the estimate or account for the final set- 
tlement and distribution, the Ephraim fund and the widow’s third are 
to be included. But suppose those funds have been divided and paid 
over, previous to the final distribution, as they might be on the dro 
ping of the lives, then of course the parties would be charged with the 
amounts paid to them as so much on account of their sevenths of the 
estate. The will very clearly allows this to be done. And so, if at 
the time of making the final settlement and distribution, the fund of 
three thousand dollars is not ready to be divided, (Ephraim being 
still alive,) yet as the other five sons are to receive it at his death, 
each of them may be charged with a fifth of the amount, as so much 
towards his general residuary share in like manner. In this way the 
will is complied with, and the 7th and 15th sections are made to har- 
monize. As George and Warren take their shares of the three thou- 
sand dollars, absolutely according to the seventh section, the same 
are not necessarily brought under the trust declared in and by the 
19th section. The “part or portion” there spoken of as given to 
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George and Warren, must be understood as the part or portion given 
to them by the 15th and 17th sections of the will. It is not to be sup- 

osed that those words were intended to embrace the legacy of five 
thousand dollars, previously given to each of them by the sixth item 
of the will, because the trust of those legacies had already been fully 
declared, and there is less reason to believe that the testator intended 
the trust should embrace their portions of the three thousand dollars, 
after using words so strongly expressive of absolute gifts, as he has 
just used in relation to the shares of that money. 

After a careful examination of all the other trusts and limitations, 
contained in this somewhat complex will, we find’ nothing more to 
condemn than the limitations over of the two-sixths of Mrs. Hunt’s 
seventh of one third of the estate, as to which there is virtually an in- 
testacy. But this has not the effect of disturbing the whole will. All 
the other provisions, trusts, powers, and limitations, remain in full force. 

The decree appealed from, made by the late vice-chancellor, inva- 
lidating the whole will—must therefore be reversed, except so far as 
it sets aside the trust of one-sixty-third part of the whole estate, which 
portion remains undisposed of by the will, and is to be distributed as 
m case of intestacy among the next of kin of the testator. The de- 
cree now to be entered may provide for the taking of an account of 
that part of the proceeds of the estate, and for the distribution of it 
according to law—first, however, taking out of it the costs of this suit 
to all the parties who have appeared and litigated it, which costs, we 
think, should be borne by this fund,‘and not by the defendants per- 


sonally, nor by any other portion of the estate. 





BILL OF EXCHANGE. 


A case of some importance lately came before the Court of Exche- 
quer in England. Halifax v. Lynn; the question was whether the 
acceptor of a bill of exchange was estopped from disputing the title 
of the drawer, except where it appeared that the bill had been altered 
after acceptance. The action was brought by the endorser of the 
bill of exchange, drawn on and accepted by the defendant; the latter 
pleaded that the bill was drawn and endorsed by the “ Company of 
Copper Miners of England,” which had obtained a charter of incor- 
poration in the reign of William and Mary, but was signed and en- 
dorsed in writing only, and not sealed with the corporation seal. To 
this plea the plaintiff demurred, and after argument, Parke, B., 
who delivered the judgment of the Court of Exchequer, said that 
the court were of opinion that the demurrer ought to be allowed. 
The defendant had accepted a bill payable to the orderof the drawer, 
and could not therefore dispute the title of the drawer unless it 
Seprnves that the bill had been altered after his acceptance. The 
bill showed a valid consideration on the face of the contract, and 
must be taken either to have been in its present form when accepted, 
or to have been accepted in blank and afterwards filled up. In either 
case the defendant was estopped from disputing the title of the 
drawer. Judgment was accordingly given for the plaintiff. 
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Surrogate’s Court. 


[New-York County.] 
Before the Honorable ANTHONY L. ROBERTSON, Surrogate. 


InN THE MATTER OF ACCOUNTING OF NELSON PLacE, Administrator 
de bonis non, ¥c.,oF Joun Apamson, deceased. 


Though an account in a specific form cannot be compelled in a Surrogate’s Court, yet a state- 
ment which does not clearly present the results upon points in reference to which the decree 
is final, must be looked on with suspicion as to their fairness. 

The admission into an accounting by an administrator of a sum as the proceeds of land sold by 
him, and the distribution of the amount found due by such accounting by a final decree 
therein to the heir at law, would operate as an estoppel against the latter to deny the vali- 
dity of the sale. The power of an executor at common law is confined to the personal 
estate, and is adhered to in all the statutes of this state. 

Legal assets are subject to preferences among creditors. Equitable assets are distributable 
equally ; and this distinction is carried out in statutory provisions for the distribution of pro- 
ceeds of lands in the hands of an executor, by authority of a surrogate. 

Express authority, by separate legislative provisions, was deemed necessary to be given to the 
surrogate to exercise any jurisdiction over the proceeds of Jands sold under authority of a last 
will. 

Any provision conferring additional powers upon an administrator, contrary to the general scope 
of a statute, must be strictly construed. 

The exercise of the right by a surrogate to appoint a trustee to sell lands, would be mischie- 
vous in various particulars. 1st. As to the limitation of the persons to be appointed. 2d. 
Omitting notice of the application to interested parties. 3d. Dispensing with proof of the 
will as one of real estate. 4th. As to the security to be taken. Sth. As to his accounting. 

Such right would clash with the powers of the Court of Chancery in relation to trustees. 

The doctrine of an executor’s powers, as executor, beyond those over personal estate, only ap- 
plicable to three cases. 1st. When no trustee to sell is named, and the proceeds of land sold 
are to pay debts and legacies. 2d. The provision (2 R.S. 109, § 55) permitting asale by 
those executors only who have proved a will. 3d. The survivorship of a naked power to sell 
in a will. 

The history of the statute giving to administrators with the will annexed the powers of execu- 
tors, traced. 

That statute does not authorize the execution by administrators with the will annexed of 
powers of sale given to executors. 

Where an executor is removed by a surrogate, the person succeeding to the administration of 
the estate is not chargeable with moneys collected by the former, or the value of chattels to 
whose use a legatee is entitled for life by the will. 


Tue facts appear in the opinion of the surrogate. 
H. M. Western, for the applicants. 
C. Lawton, for the administrator. 


Tue Surrocate.—This is an application to enforce an account by 
an administrator with the will annexed, of assets left unadministered 
by a former executor. An account has been rendered by him, to 
which several objections are made by the applicant. These objec- 
tions may be reduced to three. First. As to the form of rendering 
the account by mixing personal and real estate together. Secondly. 
That the administrator has included in his account the proceeds of 
certain lands belonging to the testator, sold by him by virtue of a 

28 
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wer given in the will to the executors therein named. Thirdly. 

hat he has not accounted for assets in the hands of the former repre- 
sentative. 

As to the first objection—If the statement offered as an account 
comprehended a full detail of all assets received and paid out, and of the 
condition of the estate, I do not know that a surrogate’s court, not 
being a court of record, can lay down strict rules for the government 
of litigants as to the form of presenting their rights; but a confused 
and miscellaneous statement must always be looked at with suspi- 
cion; particularly where the statute itself points out the effect of the 
account when passed. The account ought to present clearly, so as 
to be seen at a glance, those results, in reference to which the decree 
is final, and so as to enable the court readily to make the abstract re- 
quired by law. A deviation from established practice, must be look- 
ed upon as being intended to obscure the investigation, and therefore 
the presumption must be against their accuracy in weighing evidence ; 
but I do not know that I have the power to reject accounts simply 
because the different elements are intermingled. This objection I 
must, therefore, overrule. 

In reference to the second objection, it is urged that if the adminis- 
trator with the will annexed, choose to become responsible for the 
sum inserted as the price of the lands, the heir cannot be prejudiced, 
as his title to the land, if any, would remain unimpeached. But I 
apprehend that the effect of a decree, on the basis of admitting this 
item, and the payment of the amount to the next of kin, would be pre- 
cisely the same thing as payment directly by the administrator of the 

roceeds of the sale, as such, to the heir, and that the latter receiv- 
ing them as such would be estopped, at least in a court of equity, from 
denying the purchaser’s title, (White v. Swain, 3 Pick. 365; Jennison 
v. Hapgood, 10 Pick. 77; Hicks v. Cram, 17 Verm. 449,) for, by not 
objecting, he induces the administrator to part with the money. It, 
therefore, becomes necessary for the court to pass upon this question 
of his power in a proceeding like this, where both parties are actors. 
It becomes necessary, therefore, in order, in the first place, to investi- 
gate the power of an executor, as such, atcommon law. That power 
will be found to be strictly confined to the personal estate; of that he 
was the “heres nominatus”; the residuary legatee, after payment 
of debts and legacies. It was only by ee of a supposed claim on 
his conscience, by words of trust in the will, he was subjected to the 
jurisdiction of ecclesiastical tribunals as trustee for the next of kin. 
Every elementary writer, even the most modern, defines and treats 
him as such representative of personalty alone. Blackstone entitles 
him, “ the person to whom the execution of a last will and testament 
of personal estate by the testator’s appointment, is confided.” (2 Com. 
503 ; see Furrington v. Knightly, 1 P. Wms. 548, 549.) As far back as 
Shepherd’s Touchstone, the only things described as assets in his hands 
are “ goods, chattels, actions and commodities,” all being personal. 
This principle is adhered to and taken for granted in all existing sta- 
tutes in regard to the duties, powers, and control over executors and 
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administrators. Letters of administration are entitled of the “‘ goods, 
chattels and credits” of intestate persons, (2 R. 8.73, § 63,) which in 
subsequent parts of the statute are considered as synonymous with 
assets. Their power tocommence suits is confined to the personalty. 
(2 R. S. 118, § 3.) The inventory which is to be filed, is of goods, 
“chattels and credits,” (2 R. S. 82, § 2,) which are termed assets in 
the enumerations of what are to be assets, (Id. § 6,) and in one section 
(§ 7,) the distinction between an executor and a devisee is marked ; 
and the final account which is to be rendered, is solely of personal 
estate, (2 R.S. 94,§65.) It thus appears that the legislature had 
distinctly in view, in framing the statutes as to executors and admi- 
nistrators, their limited authority. 

** But,” as an excellent writer on the powers of executors observes, 
(2 Williams on Ex’rs, p. 1033,) ‘there are besides various interests 
frequently forming part of the estate of an executor or administrator 
which are not recognised as assets inlaw, and which therefore, if ad- 
ministered at all, must be administered in equity. This latter portion 
of the estate in the hands of an executor or administrator, is called 
equitable assets, in contra-distinction to the former, which is called 
legal assets: in other words, legal assets are such as are liable to 
debts in the temporal courts, and legacies in the spiritual, by the 
course of law. Equitable assets are such as are liable only by the 
help of a court of equity.” The grand practical distinction to suitors, 
as to those two kinds of assets, was, that legal assets were subject 
to preferences among creditors, while the other were distributable 
equally ; this distinction is observed in the only cases where, by sta- 
tute, proceeds of lands in the hands of an executor are made amena- 
ble to the jurisdiction of surrogates’ courts. Generally, the assets in 
the hands of an executor are to be applied in a certain order of a 
ority to the payment of debts. (2 R. 8. 87,427.) If a will orders 
real estate to be sold to pay debts, where the conversion is “‘ out and 
out,” the surrogate before whom it is proved has jurisdiction to decree 
distribution, but then the same order of preference as to debts is to be 
observed as if originally personal property, (2 R. S. 110, §57) ; but in 
case of a sale of land by order of the surrogate, (2 R. S. 106, § 38,) or 
where it is merely authorized by a will to be sold by executors, (Laws 
of 1837, p. 537, § 75,) (which is discretionary,) the proceeds are to be 
divided equally among all creditors, without observing any preference. 
While this distinction seems to have been kept in view by the framers 
of those statutes, they seem also to have considered distinct and sepa- 
rate provisions necessary to give a surrogate’s court jurisdiction over 
the proceeds of land. «dfhis latter necessity was pointed out by the 
decisions which settle that the proceeds of land sold by authority of 
a will are merely equitable assets, (Clay v. Willis, 1 B. & C. 364; 
Barker v. May, 9 B. & C. 489.) 

The statutory provisions referred to make the distinction between 
an out and out conversion and a discretionary authority, by a marked 
difference in the language. In addition to this the three sections re- 
lating to the sale of real estate under an authority contained in a will 
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(2 R. S. 105, § 31, 32, 33,) use only the word “executors’’ yet in all 
other parts of the statute where a duty common to both is spoken 
of “executors and administrators” are always coupled together, taking 
for granted therefore that such power can only be exercised by an 
executor. 

From these considerations it follows that by this body of statutory 
Jaw the character of the executor and his peculiar trust are preserved ; 
the court by whom he is appointed and who has jurisdiction over his 
conduct, is considered as confined in its exercise to personal property ; 
express additional jurisdiction is conferred on it, in specific cases in 
which the distinction between the trust-property which passes into 
his hands as trustee or as executor is still preserved; in giving such 
additional jurisdiction, its exercise is confined in terms to the original 
trustee, and not extended to any substitute appointed by the surro- 
gate’s court; and lastly the commission of such substitute in the 
shape of letters of administration is simply to administer “goods, 
chattels and credits,” (2 R. S. 73, § 23;) and provision therefore for 
conferring additional powers upon the administrator, must necessarily 
be anomalous, and not intended to be subject to the general provisions 
of the statute, and can derive no support from the general scope and 
object of the statute, or in other words ought to be strictly construed. 

This view will be found to be greatly strengthened by a variety of 
other provisions in the statute which would render the execution of a 
power of sale of lands or a trust to sell them by an administrator 
with the will annexed, mischievous in the extreme. First as to the 
person to be appointed; secondly, as to notice of the proceedings to 
the parties interested ; thirdly, as to the proof of the will as far as it 
relates to lands; fourthly, as to the security ; and fifthly, as to his ac- 
counting. A court of equity is unrestrained in its discretion as to the 
person to be selected as a trustee; and relationship has no effect, nay 
most frequently the nearest relatives are the objects of the trust or 
cestut que trusts, particularly where they are females, such as wives, 
children or those who are children of the same parent, yet the surro- 
gate has no discretion unless there is a personal objection, but must 
appoint the widow first and then the next of kin, (2 R. S. 71, § 143) 
and not unless there is no residuary legatee, or principal, or spe- 
cific legatee, though they have no interest in the real estate, can he 
exercise unlimited discretion in the appointment. Secondly, the ap- 
pointment is made without notice to any of the cestut que trusts, (2 R.S8. 
74, § 27, p. 76, § 35.) Thirdly, it is not prescribed any where that 
any investigation shall be made into the execution of the will asa 
will of real estate before granting letters of administration with the 
will annexed ; nay they may even be issued on a will proved abroad 
as a will of personal estate only, (2 R.S.70,§6.) Of what avail would 
the deed of such an administrator be? Lastly, the only accounting 
and distribution by the order of the surrogate prescribed is of per- 
sonal estate, (2 R. S. 95, §'72,) except that under the two sections to 
which I have already referred (2 R. S. 110, § 57, Laws of 1837, p. 
637, §75,) which are in terms confined to executors strictly and are 
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made separate objects of jurisdiction. Nay, it was deemed expedi- 
ent in the very clause which is alone relied on for the power claimed, 
to add to the words prohibitory of the exercise of power, the quali- 
fying words ‘as such executor,” (2 R. S. 71, §15.) ~ These latter of 
course would be unnecessary if there were no distinction in the 
powers of executor and devisee in trust. ; 

But if such a power be any where given it would clash with the 
powers given to the Court of Chancery. The statute in regard to 
trusts, (1 R. S. 728, § 55,) speaks of executors but says nothing as to 
administrators with the will annexed, and that although two of the 
trusts enumerated are those usually discharged by executors. It also 
provides expressly that on the death of a surviving trustee, the trust 
shall devolve on the Court of Chancery and be executed by some 
person appointed by them for the purpose. (1 R. S. 730, $68.) It 
may also accept a resignation of, or remove a trustee and appoint a 
new one, (Id. § 69, 70, 71,) which provisions are also ‘extended to 
powers in trust. (Id. 734, § 102.) It does not require much imagina- 
tion to suggest extraordinary conflicts of jurisdiction unless the Court 
of Chancery is deprived ot it where a trust is attached to an appoint- 
ment as executor, or even in any case where a trust is created by a 
will, for clearly it cannot appoint an administrator, which power is 
exclusively vested in the surrogate’s courts, and if it should appoint 
a testamentary trustee and the surrogate appoint an administrator 
with the will annexed, whose powers are to predominate? If the 
Court of Chancery removes a trustee, it may appoint a new one, 
does he become administrator also? No one can believe when this 
statute was drawn and passed, its framers or the legislative body that 
adopted it, dreamed of a surrogate appointing a testamentary trustee 
of lands. 

I think the clause of the statute in question, (2 R. S. p. 72, § 22,) 
may, after this examination of other statutes upon similar subject mat- 
ters, be handled without any danger of giving it an extended signifi- 
cation beyond its ordinary interpretation, unless too plain to admit of 
doubt ; in such case we are bound to think the law-maker had some 
object in view which escaped our observation. The language, which 
is peculiar, is as follows: ‘* The administrators with such will annexed 
shall have the rights and powers, and be subject to the same duties 
as if they had been named executors in such will;” not ‘the persons 
named as executors in the will,” nor even ‘“‘as if they had been exe- 
cutors,” but simply as “if they had been named executors; this 
phraseology “being named executors” is used throughout the statute 
in which it is evidently intended to convey only the idea of the use 
of such language in the will as would confer the ordinary powers of 
executors, and not as though the names of the administrators were 
to be considered as being substituted in the will in the place of the 
persons designated as executors; ‘to name a person an executor” in 
a will gives him certain definite powers, (God. Orph. Leg. p. 2, c. 5, 
§1,) and if he has any other powers it must be by some other mode 
than naming him an executor. It is barely possible that the words - 
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of this statute could be literally complied with, and the powers of a 
devisee in trust conferred on an administrator where a testator, with- 
out giving the names of his testamentary trustees in the clause devis- 
ing to them, should devise lands in trust to the parties ‘therein named 
as executors,” and should afterwards name his executors; but it still 
would be adverse to every other part of the statute. In this phrase 
the language is slightly varied from that of the statute on which it is 
founded (1 R. S. 319, § 321,) where it is “‘as if they had been execu- 
tors named”? (or designated) ‘in the will,” which much more strongly 
favors this interpretation, now contended for, its stress being not on 
the epithet of “‘executors,”’ but as if their names had been inserted 
in the will; yet even it was never imagined to convey such power. 
Another clause (2 R. 8. 71, § 15,) is called in and of the suggested 
interpretation which prescribes that ‘“‘ every person named as execu- 
tor in the will, and not named as such in the letters testamentary, shall 
have no power as such executor,”’ but it is actually adverse to it, for it 
has been thought necessary to add in it the words “‘as such executor” 
to the general restriction, implying of course, other powers subsisting 
in him besides those as executor. The object of this provision was 
solely to change the existing law by which the admission of a will to 
probate gave full power to the persons named as executors in it, with- 
out any letters testamentary. 

I therefore do not see that the literal interpretation of the words of 
this clause requires the gift to administrators of all the powers of a 
devisee in trust, as assumed in the case of Egerton’s administrator v. 
Conklin, (25 Wend. 425.) But it seems to be supposed that there is 
a species of intermediate interest in real estate where the rights of a 
personal representative and a devisee in trust clash, that this is not 
strictly either assets or a trust estate, over which the executor is sup- 

sed to have control not as executor strictly, but ‘‘virtute offici :” 
That expression for this purpose must be understood to mean his office 
instead of being his mere duty as it ought to be interpreted. I have 
been much embarrassed to understand what is meant by this interest, 
whether it means powers and trusts given by a will to the executors J 
of it, not by name, but designating them by that term, or whether it 
means the gift of powers to Tachetge executor’s duties that is paying 
debts and legacies and making distribution. It is to be remembered 
that a devisee’s rights are complete on the death of the testator, ati 
executor only after probate. The proof of a will before the surro- 
gate as a will of real estate is only prima facie evidence of its execu- 
tion, (2 R. S. 58, § 15,) and letters of administration are issued on its i 
proof as a will of personal estate only, (2 R. S. 69,41.) So too, if 
the controversy be carried on in different courts, a will might be 
avoided as to one and not as to the other subject of its disposition ; 
nay, the will might not dispose of a particle of personal estate and 
appoint no executor, so as to be incapable of being proved as a will 
of personal estate ; will it be contended that a devisee in trust could 
not sell without probate? This idea, however, of an executor’s 
powers over real estate, “‘virtute officit,” may be traced to three sources. 
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First, in cases where the proceeds of lands are to be applied to the 
payment of debts and legacies, and no trustee to sell is named, it is 
presumed to have been the intent of the testator that a person named 
as executor should be such trustee. (Sugd. on Pow. 174, 4th ed.) 
Secondly, in cases under the Stat. of 21 Hen. VIII. c. 4, substantially 
the same with 2 R. 8. 109, § 55, passed to remedy the defect, parties 
not taking upon them the execution of a will containing a power to 
sell; in that statute the words “lands willed to be sold by executors,” 
deceased, which were held to include devisees to executors to sell, 
(Co. Litt. 113, a,) but that interpretation was limited in cases where 
the devisees were executors to an estate given to them as executors 
or to enable them to make distribution. (Denio v. Judge, 11 East, 
288; Bonifaut v. Greenfield, Cro. Eliz. 80.) Thirdly, in cases where 
the survivorship of a naked power was in question, where one of 
several donees of it also made executors, remained; there where the 
power was given to the parties by name, and not to the testator and 
executors, its surviving was doubted. (Sugd. on Pow. 167, 4th ed.) 
It is only in these three classes of cases, and either in reference to 
the person who was to take the character of the power, or its survi- 
vorship, that the question can arise of taking a power not “‘virtute,” 
but “ratione offictt,” that is not by force of having the duties of an 
executor to perform, but by reason of being an executor. (Co. Litt. 
113, a; Sugd. on Powers, wbi sup.) After a diligent investigation of 
all the cases, I have been unable to find any other in which the fact 
of being clothed with the powers of an executor has any effect upon 
a power over land. Ido not, therefore, perceive how any of these 
principles can have the effect of vesting an administrator with a 
power of sale of lands. 

But it may be wondered at, how so apparently sweeping a provision 
crept into the statute. If we trace it to its source it will be found to 
have originated in a statute whose object was not to prescribe the 
powers of those who were to distribute, but the rights of distributees, 
and formed an isolated provision in the English statute of distribution 
(2 Ev. Stat. 395, §9,) from which it passed into the revision of the 
laws of this state in 1787, (1 Greenl. L. 368, § 16,) directing the will 
of a testator to be observed, even where there was an administrator. 
In laws passed in 1801, (1 R. L. p. 541, § 20,) whose title did not 
have the slightest reference to real estate and only prescribed the 
duties of executors, was added the provision that the act should ex- 
tend to administrators with the will annexed, with a view of prevent- 
ing unnecessary repetition in the body of the act when executors were 
spoken of; with this view also it was transferred to the statutes of 
1813, (1 R. L. 316, § 21,) from which it was adopted in the Revised 
Statutes. In none of the periods of existence of these statutes was 
the power ever sustained, although the want of any concurrent pro- 
visions inconsistent with such interpretation might have rendered it 
much more plausible than under the present statute. 

With this mass of concurring testimony, I am constrained to decide 
according to the opinion of the Supreme Court in Egerton’s adm’rs. v. 
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Conklin, (21 Wend. 432,) that the administrator with the will annex- 
ed, cannot exercise a power of sale contained in a will, although some 
judges of the court above on an appeal taken in that case, (25 Wend. 
225,) seem to have come to a summary conclusion to the contrary, 
although their views are mere obiter dicta, as the decision was put on 
other grounds; for neither is the language as broad as they seem to 
suppose, as I think I have shown, nor is the inconvenience of appoint- 
ing a testamentary trustee by the court of chancery greater than that 
of appointing any other trustee; and the section to which I have 
already referred, (2 R.S. 71, § 15,) on which so much stress is laid, 
only prohibits powers ‘ as executor,” and not generally; and it ma 
be much more rationally doubted whether the appointment of an | 
ministrator, the mere representative of personal estate, at all affects 
trusts or powers created by devise, than whether he acquires control 
over them. 

For these reasons I must hold the sale of lands by the administra- 
tor with the will annexed, void, and the proceeds thereof, as well as 
the rent of the lands, must be excluded from the accounts, as well as 
all moneys paid out on account of the real estate. 

In regard to the second objection to this account, as to the omission 
to charge the administrator with money or property in the hands of 
the executor, he is not chargeable with any moneys collected by that 
executor, for which the parties have their remedy against his repre- 
sentatives, but only with such assets as came specifically into his 
hands, and were lost by his neglect. So, too, he is not dhesgesbie 
with the value of any chattels in the use of which a life estate is given 
to the widow of the testator, or any other person; the parties in re- 
mainder having their remedy, in case of danger, by requiring security. 

The account must, therefore, be referred to an auditor, with the 
usual powers, who is to amend it by excluding therefrom all charges 
for the proceeds of real estate sold, or any payments or expenditures 
on account of real estate, and is only to charge against the administra- 
tor moneys lost by his negligence, and not those omitted to be collect- 
ed by him from the removed executor, or the value of any articles left 
in the hands of a legatee who had a life estate therein. 
== 
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TRADE MARKS—INJUNCTION. 


We have heretofore given all the decisions on this important and 
interesting subject ; we now add a notice of a recent decision in 10 
Beavan, 297, (Franks v. Beaver.) In that case it appeared that the 
plaintiff invented and sold a medicine under his own name—that the 
defendant also made and sold a similar medicine, and on his labels he 
used the plaintiff’s name and certain certificates given of the efficacy 
of the plaintiff’s medicine, in such an injurious manner, as primd facie, 
though not in fact, to appropriate and apply them to his own medi- 
cine. The Court said, that although there were other differences in 
the mode of selling the medicine, the proceeding was wrongful, and 
the defendant must, therefore, be restrained by injunction. 
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N. D. Supreme Court. 
(General Term, Delaware.) 


2 


Tae Presipent oF THE Bank or ITHaca v. BEAN AND OTHERS. 
COMPETENCY OF WITNESS-—INTEREST IN EVENT OF ACTION. 


The president of a bank, who was a large stockholder, gave evidence as a witness for the bank, 
in an action by the bank against a third person, to recover the amount of a promissory note 
claimed to be due to the bank. 

Held, that his testimony was improperly admitted. 


THis was an action of assumpsit tried before His Honor Hiram Gray, 
at the Tompkins Circuit, August, 1848, and was brought against the 
defendants, as makers and endorsers of a note payable to and dis- 
counted by the plaintiffs. On the trial William Randall, who it was 
admitted was the president of and a large stockholder in the bank, 
and was such at the time of the discounting of the note in suit, was 
offered by the plantiffs as a witness, and received under the defen- 
dants’ objection. A motion was by them made at the Madison Gene- 
ral Term, January Ist, 1849, for a new trial on a bill of exceptions. 


Lewis Kingsley, for the defendants. 
S. Fairchild, for the plaintiffs. 


By the Court. Mason, J.—The only question presented by the 
bill of exceptions in this case is, whether the president, whois a stock- 
holder in the bank, can be a witness for the bank, in a suit against a 
third person, to recover the amount of a promissory note claimed to 
be due to the bank. The plaintiffs claim that sections 351 and 352 
make him a competent witness. Section 351 is as follows :—* No 
person offered as a witness shall be excluded by reason of his inte- 
rest in the event of the action.”” This section is qualified by section 
352, which provides that—* The last section shall not apply to a party 
to the action ; nor to any person for whose immediate benefit it ts prose- 
cuted or defended ; nor to any assignor of a thing in action, assigned 
for the purpose of making him a witness.” 

It was insisted upon theargument of this cause by the counsel for the 
plaintiffs, that this suit was not brought for the immediate benefit of 
the stockholders : that, on the contrary, the action was brought for the 
immediate benefit of the corporation, while the stockholders were only 
interested in the fund-recovered after the debts of the corporation 
were paid, and the bills that were in circulation were redeemed. 
That, in fact, this artificial being—the corporation—stood between 
the stockholders and this suit, and that under the peculiar organiza- 
tion of such corporations, under the provisions of our statutes, the 
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stockholders might, in fact, never come into possession of any of the 
funds recovered in this suit: in the first place, that although the 26th 
section of the plaintiffs’ charter, (Laws of 1829, p. 324,) requires the 
directors to make dividends semi-annually, that the general statute 
regulating all of these monied corporations (1 R. S. 591, sects.) pro- 
hibits them from making any dividends at all, except from the sur- 
plus profits arising from the business of the corporation; and that 
this same statute prohibits the directors from permitting any of the 
capital stock from being divided or withdrawn in any manner to re- 
duce the capital stock ; and, in short, that by the general statutes of 
the State, regulating monied corporations of this character, the stock 
is pledged for the security of the debts of the corporation, and the re- 
demption of the bills in the hands of the bill-holders, &c., and that 
consequently, the stockholders cannot be said to be the persons for 
whose immediate benefit the suit is brought. 

I am constrained to say, after a careful consideration of this case, 
that this argument appears to be more specious and ingenious than 
sound. Itistoo thin, and cannot stand in the light of true criticism. 
This is a corporation aggregate, and a corporation aggregate is a col- 
lection of individuals united in one body, under such a grant of privi- 
lege as secures a succession of members, without changing the iden- 
tity of the body, and constitutes the members for the time being one 
artificial person or legal being, (1 Hill, 620; 2 Kent’s Com. 283) : 
and such the second section of the plaintiff’s charter makes the stock- 
holders of this corporation. That section provides, that “all persons 
who shall become holders of the capital stock of the said bank, pur- 
suant to this act, shall be, and they are hereby constituted a body 
corporate,”’ &c. 

The stockholders constitute the corporation, and without them the 
artificial being—the corporation—has no life or vitality. They do, in 
fact, constitute the very element of the corporation, notwithstanding 
that in legal parlance an artificial person is made to step in under 
the name of a corporation aggregate, and represent these stockholders. 
I think that, in a corporation like this, to say that the suit is brought 
for the immediate benefit of the corporation, and not that of the stock- 
holders, is making a distinction in a case where none is perceptible. 

If this suit is brought for the immediate benefit of this corporation 
aggregate, then, it seems to me, that it is very difficult to say that-it 
is not for the immediate benefit of that which constitutes the corpo- 
ration aggregate. And the very act creating this corporation makes 
the stockholders to constitute the corporation. And so these corpo- 
rations have been considered under the wise and well-considered 
principles of the common law. The language of the common law is, 
that when corporations of a private nature, instituted for private 
emolument, such as banks, insurance companies, &c., bring suit, the 
interest of the corporation is direct and immediate. (2 Cow. & Hill’s 
Notes, 1543 and refs.) 

_ But again, in the absence of all proof, a bank as well as a private 
individual, is to be presumed to be solvent until the contrary be shown : 
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and if we are to consider this case with the legal presumption of sol- 
vency, which the law, in its presumption, applies to the plaintiffs, then 
I do not see how the argument of the plainuffs’ counsel can be sus- 
tained, for that argument is predicated upon the position that the bank 
may perchance be insolvent. 

I cannot but think, after the best reflection that I have been able 
to give to this case, that the learned justice erred upon the trial of this 
cause, in allowing the president of this bank, who was a large stock- 
holder, to be sworn as a witness for the plaintiffs, and consequently 
that the exception of the defendants to this ruling upon the trial, was 
well taken. It follows, therefore, that there must be a new trial grant- 
ed in this cause, with costs to abide the event. 

New trial granted. 








Court of Common Pleas 


OF THE CITY AND COUNTY OF NEW-YORK. 
NEW RULES. 


Tue following rules, with reference to the hearing of appeals from 
the Marine Court and from the Justices’ Courts, have been made. 

1. If the appellant does not procure the return to be made to this: 
court within the time prescribed in sec. 360 of the Code of Proce- 
dure, the respondent may serve a notice in writing, requiring the same 
to be done within ten days thereafter, and that in default thereof, he 
will apply at the general term on the first day for an order dismissing 
the appeal, and upon proof of the service of such notice, and of a 
non-compliance therewith, such order will be granted, unless the 
court grant further time therefor. 

2. If the court below shall not make the return to this court as 
prescribed by the Code, the oo wore may apply by motion to a 
judge at chambers, to compel such return by attachment. 

3. If the return be made and noticed pursuant to the Code, the 
appeal shall be heard on written arguments or points. The appellant 
shall serve his argument or points on the respondent or his attorney, 
at least five days before the commencement of the term. The respon- 
dent shall serve his answer on the appellant or his attorney, before 
the first day of the term. The appellant may reply thereto, and 
the case shall be submitted to the court on such first day of the term, 
for which the same shall be noticed. Only one copy of the argument 
and points shall be prepared, and if either party omit to serve or 
submit his points or arguments, as above specified, he will be deemed 
to have waived the right so to do. 

4. Either party may move at chambers, before the first day of the 
general term, on notice that the appeal be argued orally, and on good 
cause being shown therefor, such motion may be granted. 

5. The clerk shall make a separate calendar of such appeal cases. 

6. The appellant or respondent may furnish a fair copy of the 
original papers for the use of the court. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Conrt of Chancery. 
Before the LORD CHANCELLOR. 


His Rovat Hicuness Prince AtBert v. STRANGE. 
8th February, 1849. 


INJUNCTION—COPYRIGHT IN UNPUBLISHED WORKS. 


Injunction restraining the publication of a catalogue of unpublished etchings, on the common 
law right of property, and on a breach of trust in obtaining the information. 


TuHIs was a motion to dissolve an injunction granted by the Vice- 
Chancellor, Knight Bruce, restraining the defendant from publishing 
a catalogue of certain etchings. 


J. Russell, Rolt, Warren, and S. Smith, for the appellants. 


The Solicitor General, Talfourd, Sergt., and W. James, for the re- 
spondents. 


Tue Lorp CHANCELLOR said, that the right to restrain the exhibi- 
tion of the etchings had been admitted, and the only question now 
was, whether the publishing of the catalogue of the prohibited etch- 
ings could be permitted. In this catalogue it was stated, that a fac 
simile autograph would be presented with the consent of her majesty; 
but such consent had not been obtained and the statement was an 
imposition on the public, and the court would therefore interfere, as 
it would in the case of a manufacturer selling his goods under false 
representations. The plaintiff had a property in a series of works 
not published, or intended so to be, and it appeared that copies had 
been surreptitiously obtained. The defendant by his answer did not 
disclose the mode in which they were obtained, although he denied 
the knowledge of the fraudulent obtaining. The answer, therefore, 
had not met the case in the bill. * 

The question of property and of a breach of trust was involved 
in the present case. No doubt could be entertained as to the right 
of the owner in property in works of art,—the only question was, 
whether there had been any waiver of such right. In the case of pub- 
lishing private letters, the sending them was alleged to be a waiver 
as was the public performance of dramatic compositions. In the 
case of Abernethy’s Lectures, the property in them was alleged to be 
waived by their delivery in public. The original right was not de- 
nied in any of these cases. If there was any right of property in 
unpublished works it was exclusive, but in this case the defendant 
claimed to participate in such right although an entire stranger, and 
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that too, after having admitted the plaintiff’s right to restrain the 

ublication of the etchings. It was admitted that copies of the etch- 
ings could not be published, but how did the catalogue or description 
of them differ from a copy? Each conveyed information of the ori- 
ginals, and although the means were different, the effect was the 
same. The right to unpublished works did not depend on the law 
of copyright, but on the common law right in property. Thus Lord 
Hardwicke, in 1754, restrained the clerk of Sir John Strange from 
publishing an abridgment of his manuscript cases on the law of evi- 
dence. There could be no doubt of the plaintiff’s title, and that the 
right had been invaded in an unauthorized manner,by the defendant 
—the injunction of the court below must, therefore, be continued 
upon the common law right of property. 

It could not be sustained upon the breach of trust disclosed on the 
pleadings, copies had only been given to a few private friends and 
the copies referred to in the catalogue could only have been obtained 
by a breach of trust. The case of The Duke of Queensbury v. Sheb- 
beare, 2 Eden, 329, before Lord Hardwicke, cited in Millar v. Taylor, 
4 Burr. 2330, was against the right to publish upon an inspection of 
copies given by the plaintiff. The court must, in the absence of any 
explanation, therefore assume, as Lord Eldon did in the case of 
Abernethy’s Lectures, 3 Law J., 209, that it was through a breach of 
trust. His Lordship then referred to Tipping v. Clarke, 2 Hare, 393, 
and to Sir James Wigram’s judgment and also to the unre- 
ported case before Lord Eldon in 1830, of Wyatt v. Wilson, in which 
the publication of a picture of George the Fourth on his death bed 
was restrained. As to first sending the case to a court of law, the 
practice of this court was to protect property of this nature from any 
injurious invasion without the owner’s consent. It had been urged, 
that the injunction of the court below was too extensive, including 
other etchings than those belonging to the plaintiff. But this objec- 
tion was removed by the defendant having submitted to the injunction 
restraining the exhibition. 


The appeal from the decision of the court below must therefore 
be dismissed with costs. 





Onyon v. WasHpourn.—25 January, 1849. 
INJUNCTION—TRADE MARKS. 


Injunction granted restraining the defendant from using labels, cards, handbills, &c., which 
were used for the purpose of leading the public to believe that the manufacture to which 
they related was made by the plaintiff. 


Costs in the court below to be borne by plaintiff, as he had sought a too large injunction. 
Each party to pay their own in the appeal. - 


Tue Vice-Chancellorof England had dissolved an injunction restrain- 
ing the defendant from selling a composition called “waterproof 
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dubbing,” and from using labels, cards, handbills, &c., similar to 
those the plaintiff used. It appeared that the plaintiff had, for a long 
time past, manufactured and sold the waterproof dubbing, and that 
the defendant had, by using the plaintiff’s means of advertisement, 
led the public to believe that his (the defendant’s) was the original 
manufacture. 


J. Parker and Lloyd, for the appellant, from the order of the vice- 
chancellor. 


Stuart and Cooper, for the respondent. 


Tue Lorp CHancELtor having examined the defendant’s labels, 
&c., said that they were clearly made with a view of misleading par- 
ties as to the dubbing sold, and at the same time of avoiding an in- 
junction. That part of the injunction, therefore, relating to the labels, 
&c., which was refused by the vice-chancellor, would be granted. 
But as the plaintiff had sought, in the first instance, too large an in- 
junction, he must bear the costs in the court below :—each party pay- 
ing his own costs of the appeal. 





Court of Queen's Bench. 
{Before the Four Judges ] 
Turritt v. CrawLey.—26 January, 1849. 


INNKEEPER’S LIEN ON CARRIAGE BROUGHT BY GUEST. 


An innkeeper is not bound to inquire whether a carriage brought by a guest is his property or 
not, and has a lien on it, though it should turn out to have been hired. 


Trover bya coachmaker against an innkeeper for a carriage. Plea, 
that the plaintiff was not possessed of the carriage as his own pro- 
perty at the time, &c. It appeared that a Miss Jerdan had brought 
the carriage in question to the defendant’s hotel at Norwood, and left 
without paying her bill, and that the defendant detained the carriage 
in satisfaction of the amount of the bill. The bill contained a charge 
for the standing and cleaning of this carriage; and it turned out that 
the period for which it was hired to Miss Jerdan had not expired when 
the defendant first claimed to detain the carriage, but had elapsed 
before action brought. A verdict having been found for the defen- 
dant, a rule was granted on behalf of the plaintiff, to show cause why 
the verdict should not be set aside and entered for the plaintiff, on 
the ground that an innkeeper’s right of lien did not extend to a car- 
riage not the property of his guest, though in his possession. 


Whateley and Hance argued the rule for the plaintiff; and 
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Martin and Hayes, for the defendant. 


Lorp Denman, C. J., and Parreson, J., said, they thought it un- 
necessary in this case to determine the general question whether an 
innkeeper had a right to detain any particular article in the possession 
of a guest, until the whole bill incurred by the guest was discharged ; 
but they were clearly of opinion that the defendant had a lien on the 
carriage for house-room and care, and that as the amount of the 
claim for these was not tendered before action, the plaintiff was not 
entitled to recover. As the lien existed when the alleged conversion 
took place, the owner of the carriage could not be permitted to say 
it had come to an end. 


CoteripeGe, J., and Wicurman, J., said, they agreed with Lord 
Denman and Patteson, J., and added, that whatever doubts might 
formerly have existed, it must now be taken as settled law, that an 
innkeeper’s right of lien attached as well to goods of a third person 
in the possession of a guest, as tothe goods actually belonging to a 
guest. They cited Robinson v. Wall, (2 Bulstr. 269, and 1 Roll’s 
Rep. 449; and Johns v. Hill, 3 Stark. 172. Therule to set the ver- 
dict aside was, therefore, discharged. 





Boosey v. Davison.—31 January, 1849. 


COPYRIGHT IN THE WORKS OF A FOREIGN AUTHOR NOT PUBLISHED 
ABROAD. 


In an action to recover damages for the infringement of the plaintiff’s 
copyright in certain airs contained in Bellini’s opera La Sonnambula, 
the question intended to be tried was, whether a party could have a 
copyright in this country of the works of a foreign author published 
here, which had not been previously published abroad, and the plain- 
tiff had a verdict in accordance with the decision of the Court of 
Common Pleas in a case of Cocks v. Purday. 

A rule was afterwards obtained to show cause why the verdict 
should not be set aside on the ground that evidence was improperly 
rejected, but, upon consideration the court was of opinion that there 
had been no failure of justice in this respect, and that no evidence 
had been rejected which was material to the merits of the cause. 
The rule for a new trial was therefore discharged. 
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Common Pleas. 
Fisu v. Kempton.—15 April, 1849. 


SET-OFF AGAINST A FACTOR. 


A debt due from a factor cannot be set-off by a purchaser of goods from the factor, where such 
purchaser had notice of the safe being made as agent, though the name of the principal was 
not stated. 


Tuts was an action for goods sold and delivered, with a count for 
detinue. The question was, whether the defendant could set-off a 
debt due to him from the factors of the plaintiff, who had become 
bankrupt. At the trial the jury had found a verdict for the plaintiff, 
on the ground that the goods were sold to the defendant by the bank- 
rupt as factors, and that the defendant was aware that they were so, 
though he did not know who were the principals. 


Byles, Sergt., moved to set aside the verdict. 


By the Court.—Though a factor has sold goods in his own name, 
yet the owner must be deemed the party dealt with, unless the goods 
were placed in the factor’s hands in a manner which would induce 
others to believe they were his own property. Where the purchaser 
had information that the goods were sold in the character of agent, 
the buyer could not set-off the bad debt of the agent against the 
owner’s demand. The verdict, therefore, must not be disturbed. 





Murray v. Hatu.—14 February, 1849. 


TRESPASS-——-TENANTS IN COMMON. 


One tenant in common can maintain an action of trespass against another tenant in common. 
Trespass will lie where ejectment can be maintained. 


Tue plaintiff brought an action of trespass against the defendant for 
breaking into and entering his house, and ejecting him therefrom, to 
which the defendant pleaded a denial of the ‘plaintiff’s possession. 
The plaintiff and defendant, it appeared from the evidence given at 
the trial, were tenants in common of the house. The plaintiff, there- 
fore, obtained a verdict, with 35/. damages. A rule had been ob- 
tained calling on the plaintiff to show cause why the verdict should 
not be set aside, and a nonsuit entered, on the ground that one tenant 
in common could not maintain an action of trespass against the other. 


By the Court.—Notwithstanding the case of Cubitt v. Porter, 8 
B. & C. 257, and the opinion of Littledale, J., therein, we think tres- 
pass will lie where ejectment dves, and it may be sustained where 
there has been an actual. ouster. The rule nist must, therefore, be 
discharged. 








